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Court of Appeals of the District of Columbia 


No. 5764. j 

United States of America ex Rel. Ethel H. Just, 

Appellant, 


Abram Simon, President, &c., et al. 


l 

a Supreme Court of the District of Columbia. 

Law. No. 81148. 

United States of America on the Relation of Ethel H. 

Just, Relator, 


Abram Simon, President Board of Education o)f the Dis¬ 
trict of Columbia; Marion Wade Doyle, ,1. Hayden John¬ 
son, F. I. A. Bennett, Mary A. McNeill, Henr^ Gilligan, 
Lenore W. Smith, Daniel C. Roper, George M.| Whit well, 
Members of the Board of Education of the district of 
Columbia; Frank W. Ballou, Superintendent jtor All of 
the Public Schools in the District of Columbia, and 
Garnett C. Wilkinson, Assistant Superintendent for the 
Colored Schools for the District of Columbia, Respond¬ 


ents. 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court o|f the Dis¬ 
trict of Columbia, at the City of Washington, in said Dis¬ 
trict, at the times hereinafter mentioned, the following 
papers were filed and proceedings had in the abovje-entitled 
cause, to wit: 
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1 Petition for Writ of Mandamus . 

Filed April 15, 1932. 

In the Supreme Court of the District of Columbia. 

Law. Xo. SI 148. 

United States of America on the Relation of Ethel H. 

Just, Relator, 


Abeam Simon, President Board of Education of the Dis¬ 
trict of Columbia; Marion Wade Dovle, J. Harden John- 
son, F. I. A. Bennett, Mary A. McNeill, Henry Gilligan, 
Lenore W. Smith, Daniel C. Roper, George M. Whitwell, 
Members of the Board of Education of the District of 
Columbia; Frank W. Ballou, Superintendent for All of 
the Public Schools in the District of Columbia, and 
Garnett C. Wilkinson, Assistant Superintendent for the 
Colored Schools for the District of Columbia, Respond¬ 
ents. 

The petition of Ethel H. Just, respectfully shows to the 
Court: 

1. That she is a citizen of the United States and a resi¬ 
dent of the District of Columbia, and files this petition in 
her own right. 

2. That the respondents Simon, Doyle, Johnson, Bennett, 
McNeill, Gilligan, Smith, Roper and Whitwell are citizens 
of the United States and residents of the District of Co¬ 
lumbia and constitute the Board of Education of the Dis¬ 
trict of Columbia, and are sued as such. 

2 3. That the respondents Ballou and Wilkinson are 

citizens of the United States, residents of the Dis¬ 
trict of Columbia and are superintendent and colored as¬ 
sistant superintendent respectively, of the schools of the 
District of Columbia aforesaid and are sued as such. 

4. That under aud by virtue of Act of Congress approved 
June 8, 1906, known and hereafter referred to as the Or¬ 
ganic Law, the control of the public schools of the District 
of Columbia is vested in a Board of Education consisting 
of nine members who are appointed by the Supreme Court 

of the District of Columbia and bv the Chief Justice and 

% 

the Associate Justices of said Court. 
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5. That heretofore and before the filing of 1 this petition 
the said court and justices thereof, in conformity with said 
Organic Law, appointed the nine respondents hereinbefore 
named in paragraph 2 hereof to membership op said Board 
of Education and said respondents, and each of them, ac¬ 
cepted said appointment to membership on said Board of 
Education and at the time of filing this petition are the 
duly and regularly appointed Board of Education of the 
District of Columbia. 

6. In and by the said Organic Law, it is, among other 
things, provided that the said Board shall appoint one su¬ 
perintendent for all the public schools of the District of 
Columbia who shall have a seat in the said Board and the 
right to speak on all matters, but not the right to vote; 
and that the said Board, upon the written recommendation 
of the said superintendent, shall appoint one colored assist¬ 
ant superintendent for the colored public schools, who, 
under the direction of the said superintendent of schools, 

shall have sole charge of all teachers, classes and 
3 public schools in which colored children are taught. 

7. That under and bv virtue of its authority in 
that behalf, as aforesaid, the said Board of Education prior 
to the date of the filing of this petition appointed as super¬ 
intendent for all the public schools of the District of 
Columbia, said Frank W. Ballou, named in paragraph 3 
hereof, who accepted such appointment and assumed said 
office as such superintendent and who continuously since 
has been and during all the times mentioned herein was 
and is now superintendent for all the public schools of the 
District of Columbia; and under and by virtue of said 
Organic Law the said Board of Education prior to the date 
of filing of this petition appointed as colored assistant 
superintendent of schools for the colored public schools of 
the District of Columbia said Garnett C. Wilkinson, named 
in paragraph 3 hereof, who accepted such appointment and 
assumed said office and who continuously since has been 
and during all the times mentioned herein was and is now 
colored assistant superintendent for the colored public 
schools of the District, of Columbia. 

8. In and by the said Organic Law, it is, among other 
things, further provided that the said board shall deter¬ 
mine all questions of general policy relating to ^aid public 
schools, shall define the duties of the executive officers 
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thereof, including the superintendent and assistant super¬ 
intendent aforesaid, and shall appoint and promote all 
teachers upon the written recommendation of said super¬ 
intendent, who in making such recommendations is governed 
by the rules, regulations and policies adopted by said board 
in relation thereto as hereinafter set forth. 

9. That heretofore and before the date of the fil- 

4 ing of this petition and pursuant to the authority 
contained in said Organic Law, the respondent mem¬ 
bers of the said Board of Education, or their predecessors 
in office, adopted certain rules, known as “By-Laws and 
Rules of the Board of Education of the District of Colum¬ 
bia” and hereinafter referred to as the Rules, which said 
Rules were in force and effect at all times herein com¬ 
plained of and for a long time before and on the date of 
the filing of this petition and remained continuously so in 
force and effect at and during all the times mentioned 
herein, and were at and during all such times and are now 
the rules governing the said schools, the executive officers 
thereof, including the said superintendent and said as¬ 
sistant superintendent, and the decisions and deliberations 
of the respondents when acting and functioning as mem¬ 
bers of said Board of Education, or as said executive offi¬ 
cers of said schools. 

10. That in defining the duties of said superintendent 
and said assistant superintendent, and in the exercise of 
its power of appointment and promotion of all teachers in 
the schools of said district under the authoritv of said Or- 
ganic Law as aforesaid, and in order to promote the best 
interests of said schools and to provide a practical and 
workable means and method of making such appointments 
and promotions by said Board and at the same time ap¬ 
point and promote the most desirable and efficient persons 
available for such appointments and promotions and to 
eliminate so far as practicable any and all elements of 
favoritism or influence in the making of the same, the said 
Board of Education has included in the said Rules of the 
Board of Education as aforesaid, certain provisions in re¬ 
lation to said appointments and promotions and has sup¬ 
plemented the same by certain written regulations 

5 and policies duly and formally adopted by said 
board and hereinafter set forth, which said rules, 
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regulations and policies, unless and until repealed and so 
far as they are not inconsistent with statutory law, have 
the force and effect of law and are binding ppon and con¬ 
trol respondents in the appointment and promotion of 
teachers in the schools of the District aforesaid. 

11. That the Rules of said Board of Education provide, 
among other things, as follows: 

“Chapter IX. 

“General Eligibility Requirements, Examinations, and 

Licenses to Teach. 

“Section 2. 1. All candidates must take the examina¬ 
tions for the licenses herein set forth and for the licenses 
which may hereafter be set forth, in accordance with the 
rules and regulations specifically relating thereto as con¬ 
tained in documents issued by the Boards otj* Examiners 
from time to time and as generally set forth in this sec¬ 
tion, viz: 

“The Written and Professional (or Practical ) Examina¬ 
tion covering in general the subject matter (i.je. Content) 
and the principles underlying instruction and activities 
(i. o. Methods) in the field of work (i. e. the Major or Major 
and its designated Minor where specified) in the particular 
kind of school (elementary, senior high, etc.,) in which the 
applicant is to teach or act as a librarian as designated 
under each license and as set forth in detail in documents 

issued bv the Boards of Examiners. 

* 

“The Oral Examination covering all or anyjpart of the 
certified documentary evidence submitted, and all or 
6 any part of the written examination alnd matters 
pertinent thereto as specified in this section and in 
documents issued by the Boards of Examiners for the 
license in question, at the discretion of the Boards of Ex¬ 
aminers, to ascertain knowledge, education, experience, 
record as a teacher (or librarian) and student, culture, 
resourcefulness and general fitness (personality, etc.), for 
the position as teacher (or librarian) covered by the li¬ 
cense sought. I 

“77/e Physical Examination under the auspices of the 
Health Officer of the District of Columbia. 

“2. Every successful candidate must pass the written, 
the oral and the physical examination hereinafter pre- 

2—5764a 
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scribed or which may hereafter be prescribed tor the 
license sought: Provided that permanent day teachers on 
active duty in the public schools of the District of Columbia 
are exempt from the physical examination. 

“Section 3. 1. Licenses to teach shall be issued to suc¬ 
cessful candidates as hereinafter specified. Such a license 
shall be good for not more than two years from the date of 
the placing by the Board of Education of said candidate’s 
name on that merged list, or upon the new list if there is 
no old list to merge, which is constituted next after the 
passing of the examination by said candidate, unless within 
the said two years the holder has received a probationary 
appointment under said license in which case the license 
lasts until separation from the public school service of the 
District of Columbia.” 


7 12. That the said Rules of said Board of Educa¬ 

tion, among other things, provide as follows: 

“Chapter VIII. 


“Boards of Examiners. 


“Sec. 4. 1. Following the approval by the Board of 

Education of the list of successful candidates in anv exam- 

% 

ination the respective boards of examiners shall prepare 
and submit to the Board of Education for record an eligible 
list consisting of the names of all persons who have suc¬ 
cessfully passed examinations in the same subject or sub¬ 
jects, and whose eligibility has not expired. The names of 
the successful candidates shall be arranged in order of rank 
in accordance with the total mark of each candidate irre¬ 
spective of the date of examination. The names of such 
persons thus arranged shall constitute an eligible list from 
which appointments shall be made in the order of their 
rank as vacancies occur in the position for which the candi¬ 
dates have respectfully qualified; Except that in the ap¬ 
pointment of persons upon the lists for the positions of 
teaching principal and administrative principal in the ele¬ 
mentary schools the Superintendent shall recommend to 
the Board of Education the appointment of the person 
within the highest group who in his opinion is best fitted 
for the existing vacancy: Provided, that each group must 
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be exhausted before the names of the persons in the next 
lower group may be considered.” 

8 13. That the said Rules of said Board of Educa¬ 

tion provide, among other things, in Chapter VIII, 
Section 4. 2. as follows: 


“2. The Board of Education mav, on the r 

% 7 


ecommcnda- 


tion of the superintendent of schools, removp from said 
eligible list the name of any person who fails to do satis¬ 
factory work as a substitute or temporary teaqher.” 

14. That the said Rules of said Board of Education fur¬ 
ther provide, among other things, in Chapter XI, Section 3 
as follows: 

“Sec. 3. 1. Anv married woman emploved by the Board 
of Education who shall become pregnant and shall have 
advanced to the fo-rth month of pregnancy sjiall request 
leave of absence and shall be placed upon le|ive without 
salary until the child shall have reached the age of nine 
months. 

“2. Such leave of absence when granted bv reason of 
pregnancy may be terminated by the Board oil Education 
upon application by the employee approved by the super¬ 
intendent of schools: 

"Provided that if the babv dies at anv time 

•r » 

ninth month, the mother shall be eligible for real 
upon her application, and upon the recommends 
superintendent of schools and approved by th 
Education. 

“3. Upon application for reinstatement in tin* service by 
a married woman absent on maternity leave, it shall be the 
dutv of the administrative officers to ascertain if a 
9 normal birth has occurred and the date of such birth, 
and to determine the eligibility for reinstatement in 
accordance with the following procedure: 

a. Said employee shall be eligible for reinstatement in 
accordance with paragraph 4 of this section if 
was given and leave of absence taken as otlnj 
scribed in this section not less than 175 calendar 
to the birth of such child. 

b. Said employee shall be ineligible for reinstatement 
when such failure to comply with the provision of para¬ 
graph 1 of this section computed as aforesaid pxceeds 45 
calendar davs. 


prior to its 
ppointment 
It ion of the 
Board of 


due notice 
rwise pre¬ 
days prior 
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e. For everv calendar dav less than 175 calendar davs 
and not exceeding 45 calendar days that the proper notice 
and leave of absence from such employee shall have been 
received and granted, the date of eligibility for reinstate¬ 
ment shall be postponed 3 calendar days, provided that in 
applying the penalty of 3 calendar days, the months of July 
and August shall not be counted." 

15. That by the terms of said Organic Law as amended, 
Congress classified the teachers of the public schools of the 
district aforesaid into twelve classes of salaries, providing 
for increase in each particular class; ("lass three of said 
classification was divided bv said Organic Law as amended 
into two groups in relation to compensation, namely, Group 
A, in which were included salaries from $1800 to $2800, and 
Group B, in which were included salaries from $2900 to 
$3200. 

16. That heretofore, on or about March 25, 1929, 
10 relator took an examination for the position of 
teacher of English in the colored senior high schools 
of the District of Columbia held pursuant to law and said 
rules, as set out in paragraph 11 hereof, for the purpose of 
determining the qualifications of such persons, including 
relator, for appointment as teacher of English in the 
colored public senior high schools. 

17. That your relator successfully passed the examina¬ 
tion aforesaid and her name, along with the names of 
other successful candidates for appointment, was duly and 
regularly reported to the said Board of Education through 
the said Superintendent of Schools at the meeting next fol¬ 
lowing the completion of said examinations, the said names 
including the name of relator, being arranged in order of 
rank or relative standing with a statement showing the 
total mark of each of said candidates, all as prescribed by 
Chapter VIII of said Rules, as hereinabove set forth in 
paragraph 12 hereof. 

18. That on or about February 10, 1931, relator became 
first on the list of eligibles as prescribed by Chapter VIII 
of the Rules as set forth in paragraph 12 hereof: and that 
relator’s name remained first on the said list of eligibles 
until May 15, 1931, at which time her name was auto¬ 
matically removed, the two year period of eligibility hav¬ 
ing expired. 
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19. That prior to March 15, 1931, a vacancy occurred in 
the English Department of the colored public high schools 
of the district aforesaid, to which vacancy relator, being 
first on the list of eligibles as aforesaid, was entitled to be 
appointed. 

20. That relator is informed and believes and therefore 
avers that on or about April 15, 1931, one |Mrs. Marita 

Bonner Occomy, a married teacher, who| at that time 

11 held the position of teacher of English iji the colored 
Armstrong High School in the District of Columbia, 

Class three, Group A, had advanced to andj passed the 
fourth month of pregnancy; that the condition of the said 
Mrs. Occomv was brought to the attention of Gordon D. 
Houston, principal of the said Armstrong High School, and 
Mrs. Ora Spivey, woman principal of said Armstrong High 
School, by reason of the physical appearance| of the said 
Mrs. Occomy; that the said Houston reported the said 
Mrs. Occomy to respondent Wilkinson on or about the first 
day of May, 1931; and relator is informed and believes and 
therefore avers that the condition of the said Mrs. Occomv 

T 

was thereafter brought to the attention of the Respondents, 
and each of them. 

21. That relator is informed and believes and therefore 
avers that the said Mrs. Occomy gave birth to a male child 
on September 16, 1931, in Gary, Township df Calumet, 
State of Indiana, as is evidenced by certificate of birth 
dated December 7, 1931, copy of which is attached hereto 
and made a part hereof and marked Exhibit A. | 

22. That the standard tables for calculating the duration 
of pregnancy show that a child born on September 16 of a 
year which is not a leap year, was conceived on or about 
the 10th day of the preceding December. 

23. That notwithstanding the facts hereinbefore set 
forth, the respondents, and each of them, failed and re¬ 
fused to cause the said Mrs. Occomy to be placed upon 
leave without salary, as required by law and the Raid Rules, 
as set forth in paragraph 14 hereof. 

24. That the vaeancv thus created bv the advanced stage 
of pregnancy of the said Mrs. Occomy was firRt brought 

to the attention of relator after the birfh of said 

12 child; that thereafter, relator retained Rounsel to 
represent her and on December 8, 1931, relator, 
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through said counsel, applied to the nine respondents 
hereinbefore named in paragraph two hereof for appoint¬ 
ment as a permanent teacher of English in the colored 
senior high schools of the District of Columbia, Class 
three, Group A, to fill the position left vacant by the said 
Mrs. Occomy; but notwithstanding the facts and the law 
and the rules, regulations, and policies aforesaid, the said 
respondents, in contravention of the law and said rules 
and regulations and policies of the Board of Education and 
their duty and obligations thereunder, have persistently 
refused and still refuse to appoint, in the manner provided 
as aforesaid, vour relator as a teacher of English in the 
colored senior high schools of the District of Columbia to 
the position made vacant thereby, as evidenced by letter 
of April 6. 1932, from the Secretary of the Board of Educa¬ 
tion, copy of which is attached hereto and made a part 
hereof and marked “Exhibit B'\ 

25. That by the terms of said Organic Law, as amended. 
Congress classed the teachers of the public schools of the 
District aforesaid into 12 classes of salaries providing for 
increase in each particular class: class two of said classifi¬ 
cation was divided by said Organic Law, as amended, into 
five groups in relation to compensation, namely. Group A 
in which were included salaries from $1600 to $2400. Group 
B, in which were included salaries from $1800 to $2800 and 
Group D in which were included salaries from $2900 to 


26. That heretofore on or about March 25, 1929, relator 
took an examination for the position of teacher in the 
Junior colored high schools of the District of Columbia 

held pursuant to the law and said rules, as set out in 
13 paragraph 11 hereof, for the purpose of determin¬ 
ing the qualifications of such persons, including re¬ 
lator, for appointment as teacher in the colored public 
junior high schools. 

27. That your relator successfully passed the examina¬ 
tion aforesaid but that her name was not placed with the 
names of other successful candidates for appointment on 
the list of eligible? for such position, nor was it duly and 
regularly reported to the said Board of Education through 
the said Superintendent of Schools at the meeting held next 
following the completion of said examinations as prescribed 
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by Chapter VIII of said rules as hereinbefore set forth in 
paragraph 12 hereof. 

28. That in said examination relator made an average 
mark of 78.4 per cent and that according t^ the list of 
eligibles issued June 6, 1928, as a result of the aforesaid 
examination of March 25, 1929, her name should have ap¬ 
peared second on said list of eligibles. 

29. That the person whose name appeared second on the 
list of eligibles as aforesaid was appointed to the position 
of permanent teacher of the Colored Junior High Schools 
of the District of Columbia on April 14, 1930. 

30. That relator was not informed one wav or the other 
as to whether or not she had passed the examination for the 
position of permanent teacher Class 2 C in the Junior 
Colored High Schools of the District of Columbia; that on 
or about March 2, 1932, relator’s attorneys ascertained the 
fact that your relator had in fact passed the examination 
aforesaid and immediatelv thereafter relator through said 
counsel applied to the nine respondents hereinbefore named 
in paragraph 2 hereof for appointment as a permanent 
teacher in the Colored Junior High Schools \of the Dis¬ 
trict of Columbia Class 2, Group C, as of April 14, 

14 1930, but notwithstanding the facts, the law and the 

rules, regulations and policies aforesaid, the said re¬ 
spondents in contravention of the law and said rules and 
regulations and policies of the Board of Education and 
their duty and obligations, have persistently refused and 
still refuse to appoint in the manner provided as aforesaid, 
relator as a teacher in the colored junior high schools in 
the District of Columbia aforesaid as evidenced by letter 
of April 6, 1932, from the Secretary of the Board of Educa¬ 
tion, copy of which is attached hereto and made a part 
hereof and marked 1 ‘Exhibit B’\ 

Wherefore, the premises considered and no other ade¬ 
quate remedy being available, relator prays that a writ of 
mandamus may issue to the respondents and each of them 
commanding them to appoint relator either to the position 
of teacher of English in the Colored Senior High Schools in 
Class 3, Group A, made vacant by the existence ^f the rules 
and facts aforesaid and effective as of March }0, 1931, or 
to the position of teacher in the Colored Junior High 
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Schools in Class 2, Group C, in accordance with the facts 
and rules aforesaid, effective as of April 14, 1930, and 
to that end all necessary orders may be made or proceedings 
had. 


ETHEL II. JUST, 

Relator. 

JAMES S. EASBY-SMITH, 

FRANK S. EASBY-SMITH, 

Attorneys for Relator. 


District of Columbia, 

Before me. a notary public in and for the District of 
Columbia, personally appeared Ethel H. Just, who, being by 
me first duly sworn, deposes and says that she has 
la read the foregoing petition by her subscribed and 
knows the contents thereof, and that the matters and 
things therein stated of her own knowledge are true and 
those stated upon information and belief she believes to be 
t rue. 

ETHEL II. JUST. 


Subscribed and sworn to before me this 13th day of April, 
1932. 

[notarial se!al.] J. ARTHUR LYXHAM, 

i Notary Public, D. C. 


Exhibit A. 


Certificate of Birth. 

Department of Health, Gary, Indiana. 

I hereby certify: 

That the birth of William Almv Occumv, Jr., Child of 
William A. Occumv, Sr. and Marita Bonner his wedded 
wife; born at Gary, Township of Calumet, State of Indiana, 
on the 16th day of September, in the year 1931, C. D. Boyd, 
M. D. was the attending Phvsician. 

Witness the Seal of the Department of Health hereunto 
affixed, this 7th dav of December in the year 1931. 

(Signed) ‘ Dr. W. M. BEHX, 

[seal.] Secretary Board of Health , Gary , Indiana. 
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16 Exhibit B. I 

Board of Education of the District of Columbia, Franklin 
Administration Building, Thirteenth and K Streets 
X. W., Washington, D. C. 

Abram Simon, President; Marion Wade Doylej Vice-Presi¬ 
dent; J. Hayden Johnson, F. I. A. Bennett, Mary A. 
McNeill, Henry Gilligan, Lenore W. Smith, Daniel C. 
Roper, George M. Whitwell. Harry 0. Himj, Secretary. 
Frank W. Ballou, Superintendent of Public Schools. 


Aprjl 6, 1932. 

Mr. Frank S. Easbv-Smith, 

Woodward Building, 

Washington, D. C. 

i 

My Dear Mr. Easby-Smith: 

This will inform you that vour letter of March 25, 1932, 
on the subject of Mrs. Ethel H. Just, was presented to tlie 
Board of Education at its meeting held vesterdav. Your 
letter was carefully read to the Board. 

The outcome is the adoption of a motion that you be 
informed that “this matter was brought to the Board and 
that the Board sees no reason for changing its position with 
regard to Mrs. Just.” 

You are, of course, aware through past correspondence 
and transmittal of the Corporation Counsel’s ruling, of the 
position of the Board. 

Very truly vours, 

HARRY 0. HljSTE, 

Secretary. 

T T ATT _ 


ITOH: eez. 


Rule to Show Cause. 
Filed April 15, 1932. 


Upon consideration of the petition filed herein, it is by 
the Court, this 15th day of April, 1932, 

Ordered that the said Abram Simon, Marion Wade 
Doyle, J. Hayden Johnson, F. I. A. Bennett, Majy A. Me- 
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Neill, Henry Gilligan, Lenore W. Smith, Daniel C. Roper, 
George M. Whitwell, Frank W. Ballou, and Garnett C. 
Wilkinson, and each of them, show cause, if any they have, 
on or before the 6th day of May, 1932, or as soon there¬ 
after as counsel mav be heard, whv a Writ of Mandamus 
should not issue against the said respondents commanding 
them to appoint relator as a teacher of English in the 
Colored Public High Schools of said District to the posi¬ 
tion of Class 3, Group A, effective as of March 10, 1931, 
which position was made vacant by the existence of the 
facts and rules set forth in the petition filed herein, or to 
appoint relator to the position of teacher in the Colored 
Junior High Schools in Class 2, Group C, in accordance 
with the facts and rules set forth in the petition filed 
herein; provided a copy of the rule and of said petition be 
served upon Abram Simon, President of the Board of Edu¬ 
cation of the District of Columbia, on or before the 22nd 
day of April, 1932. 

Bv the Court: 

JESSE C. ADKINS, 

Justice. 


Marshal's Return. 

Served copy of the within Rule & Petition on Abraham 
Simon Personallv 4-20-32. 

EDGAR C. SNYDER, 

U. S. Marshal in and for the D. of C. f 
Bv JOSEPH SNYDER, 

Deputy U. S. Marshal. 

K. 

18 Ansiver to the Rule to Show Cause and to the 

Petition. 


Filed May 6, 1932. 


Now come the respondents herein, members of the Board 
of Education, Frank W. Ballou, Superintendent of Schools, 
and Garnett C. Wilkinson, Assistant Superintendent, and 
for answer to the rule to show cause and to the original 
petition filed herein show to the Court as follows: 
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1-17. Respondents admit the material matters of fact 
set forth in paragraphs one to seventeen inclusive of the 
said petition, but not the conclusions therefrom nor con¬ 
clusions of law. 

18. Answering paragraph eighteen of the said petition 
respondents deny that the relator was on the list of eli- 
gibles on Februarv 10, 1931. On the contrary, they aver 
that according to an affidavit made by the ipother of the 
relator and now on file with the board of exaijniners of the 
public schools, the said relator was born on the fifth day of 
May 1885, at Reply, Brown County, Ohio; that at the time 
the relator took the examination for the High Schools, set 
out in the petition, there were in force certain rules for 
eligibility for appointment, as follows: 


“ * * * Xo person shall be appointed a teacher in the 

kindergarten or the elementary or the vocational schools, 
who at the time of his appointment has passed! his fortieth 
birthday, or in the normal and high schools, who at the 
time of appointment has passed his fortvlfifth birth¬ 
day; * * *” I 

“Ordered that after July 1, 1928, the maximum age for 
appointment to salary Class 2A in the junior high schools 

shall be fortv-five vears.” 

* *• 

that on November 20, 1929, the rule was amended so as to 
read: 

“Chapter IX. 

General Eligibility Requirements, Examinations, and 

Licenses to Teach. 


“Section 1. 1. Every candidate for a license to 
19 teach in the public schools of the District of Colum¬ 
bia must meet the following prerequisite eligibility 
requirements to take the prescribed examinations, i. e., he 
must submit satisfactory certified documentary evidence 
from the proper authorities as to the following: (a) that 
he is a bona fide citizen of the United States or that he has 
already taken out papers to become a naturalized citizen 
of the United States and has taken all steps necessary to 
complete his naturalization up to the time of entering the 
examination: (b) that he is of good moral character; (c) 
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that at the time of appointment he will not be over the age 


limit prescribed for his teachership as follows: 

All senior and junior high school teacherships 45 years 

All other teacherships . 40 years 

Provided that the age limit of those who have 

served in the school svstem ten vears or 

» * 

more shall be. 52years." 


Respondents allege that on February 10, 1931, relator has 
passed her forty-fifth birthday and was not eligible for 
appointment either to the senior or to the junior high 
schools. 

19. Answering paragraph 19 of the said petition re¬ 
spondents say that a number of vacancies occurred in the 
English department of the colored public high schools, 
previous to March 15, 1931, none to the appointment of 
which the relator was eligible. 

20. Answering paragraph twenty of the said petition, 
respondents say that, from what they have since learned, 
they believe that the said Occomy was beginning or per¬ 
haps had passed the beginning of the fourth month of 
pregnancy. Respondent Wilkinson avers that the said 
Occomy appeared before him with her physician in the 
month of May, 1931, and denied the fact of pregnancy and 
her physician. Dr. D. Bolding Ferrebee, stated that she had 
examined the said Occomy and had failed to find the usual 
signs of pregnancy; that the attention of the respondent 
Wilkinson was called to the rumor of pregnancy by the as¬ 
sistant principal of the Armstrong School and resulted in 
the interview above set out. Respondents are advised and 

believe that the fact of pregnancy was definitely de- 
20 termined in Chicago some time during the summer 
months after Mrs. Occomy had resigned her position 
and left the city. 

21. Respondents admit the birth of a child as set forth, 
but say they are advised by competent medical sources that 
the birth was premature by twenty-one days, and so believe. 

22. Respondents are advised that they are not required 
to answer the averments of this paragraph. 

23. Answering paragraph twenty-three of the said peti¬ 
tion the defendants admit that the said Occomv was not 
placed upon maternity leave without pay. They aver that 
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she remained as a teacher in the schools, performed the 
duties of her position and was paid therefor un|til her resig¬ 
nation on July 17, 1931, when her position became vacant; 
that there is nothing in the rules, nor in the statutes, which 
compels a teacher in such circumstances to ti^ke leave, al¬ 
though she is expected to, the only penalty being a delay of 
three days in reinstating for each day’s delay] in applying 
for leave after she should have done so under tlje rules, or a 
refusal to reinstate if the delay in applying f|or leave ex¬ 
ceeds fortv-five davs after the beginning of the flourth month 
of pregnancy. 

24. Answering paragraph twenty-four respondents deny 
that the pregnancy of the said Occomy created a vacancy 


in the schools, and they admit their refusal to appoint her to 
a position which was not vacant. | 

25. Respondents say they are advised that this paragraph 

contains matters of law which they are not required to 
answer. I 

26. Answering paragraph twenty-six respondents say that 
this was the same examination referred to in I paragraph 
sixteen, with some differences in questions relati lg to meth¬ 
ods of teaching. This was a written examination and 

21 successfully passed by the relator. 

27. Answering paragraph twenty-seven respond¬ 
ents say that the written examination is followed after an 
interval of some days by an oral examination; that when she 
appeared at the latter, relator had been advised that she 
had passed the written examination, and she then requested 
that her name be withdrawn from the examination for the 


Junior High School. 

28. Answering paragraph twenty-eight of the said peti¬ 
tion respondents say that the marks made by the relator 
were never reported to the Board of Education^ although 
entered in the books kept by the Examiners, and she was not 
granted a rating by the Board, because of her withdrawal 
as before stated. 

29. Answering paragraph twenty-nine of the said peti¬ 
tion respondents say that the person standing first and 
second on the list of eligibles were appointed to vacancies 
occurring in the schools. 

30. Answering paragraph thirty respondents say that 
relator was not advised that she had passed her examina¬ 
tion in the Junior High Schools because she had withdrawn 


18 


UNITED STATES EX REL. ETHEL H. JUST VS. 


from said examination, as before stated. She did not take 
the oral examination and received no rating. In any event 
her age was a bar to her appointment. 

31. Further answering the said petition respondents say 
that prior to taking the examination aforesaid relator had 
been a temporary teacher in the Colored Junior High 
Schools; that her rating for efficiency disclosed by her teach¬ 
ing was unsatisfactory and would have precluded her ap¬ 
pointment to the Junior High Schools, although qualified 
for the Senior High Schools, the methods of instruction 
being different, and she could not have been appointed to 
the Junior High Schools; but owing to her withdrawal 
22 from the examination, no ruling on this matter be¬ 
came necessary or proper. 

Paragraph 2, Section 4, Chapter VIII, of the rules of the 
Board of Education provides: 

“The Board of Education may, on the recommendation of 
the superintendent of schools, remove from said eligible list 
the name of any person who fails to do satisfactory work as 
a substitute or temporary teacher.” 


ABRAM SIMON, 

MARION WADE DOYLE, 

J. HAYDEN JOHNSON. 

F. I. A. BENNETT, 

HENRY GILLIGAN, 

LENORE W. SMITH, 

MARY A. McNEILL, 

DANIEL C. ROPER, 

GEO. M. WHITWELL, 
Members of the Board of Education 

of the District of Columbia. 
FRANK W. BALLOU, 
Superintendent Public Schools, D. C. 
i GARNET C. WILKINSON, 

Assistant Superintendent Public Schools, D. C. 

WILLIAM W. BRIDE, 

Corporation Counsel, D. C. 

F. H. STEPHENS, 

Assistant Corporation Counsel, D. C. 
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District of Columbia, ss : 

Personally appears Abram Simon, President jof the Board 
of Education, District of Columbia, who beiiig first duly 
sworn according to law, deposes and says that he is the 
President of the Board of Education of the District of Co¬ 
lumbia; that he has read the foregoing answer to the rule 
to show cause and to the petition, and knows ihe contents 
thereof; that the facts therein stated upon personal knowl¬ 
edge are true, and those stated upon information and belief 
be believes to be true. 

ABRAM SIMON. 

23 Subscribed and sworn to before me tjliis 5th day 
of May, A. D., 1932. | 

[notarial seal.] HARRY 0. H|INE, 

Notary Public, D. C. 

Motion for Judgment to Issue Writ of Mandamus Upon 

Petition and Answer. 

Piled May 10, 1932. 

**###*# 

Comes now the petitioner and moves the court for judg¬ 
ment upon the petition and answer filed herein and that the 
writ of mandamus issue as prayed in said petitjon, and as 
grounds for this motion says: 

1. That respondents, by admitting all of the allegations 
of fact contained in paragraphs 1 to 25 of the petition, are 
required, under their rules set forth in the petition, to ap¬ 
point petitioner to the position hereinafter designated. 

2. That the allegations of fact contained in paragraphs 1 
to 25, inclusive of the petition having been admitted by re¬ 
spondents, and their rules so requiring, the writ of man¬ 
damus should issue compelling respondents to appoint re¬ 
lator to the position of a teacher of English in tlje Colored 
Senior High Schools in Class 3, Group A, effective as of 
March 10, 1931. 

JAMES S. EASBY-SMlfH, 
FRANK S. EASBY-SMITH, 

Attorneys for kelator. 

Receipt of copy acknowledged this 10th dav of May, 1932. 

W. W. BRIDE, 

F. H. S., 

F. H. STEPHENS, 
Attoryieys for Respondents . 
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Memorandum Opinion. 
Filed May 26, 1932. 

w 7 


Petitioner seeks by writ of mandamus to compel the re¬ 
spondents to appoint her to a position as teacher in the 
Colored Senior High Schools effective as of March 10, 1931, 
or to such position in the Colored Junior High Schools ef¬ 
fective as of April 14, 1930. 

1. I think the position filled by Mrs. Occomy in the Senior 
High Schools did not become vacant until she resigned on 
July 17, 1931. Before that time, on May 15, 1931, plaintiff 
had ceased to be eligible. 

2. 1 adopt the construction given by the Board of Educa¬ 
tion to the present rule fixing the entrance age limit, that is, 
that eligibilitv ceases at the 45th birthdav. It is admitted 
by plaintiff that she had passed her 45tli birthday when the 
vaeanev occurred. 

3. Plaintiff did not apply for either vacancy until months 
after the vacancv had been filled. I do not think she should 
now be entitled to an order which would present her 
with one or two years’ salary for which she performed no 
services. 

4. As to the position in the Junior High Schools I think 
the facts set forth in paragraph 31 of the answer are also 
sufficient to dispose of her claim. 

Therefore the motion for judgment and that the writ of 
mandamus issue is denied. 

Mav 26, 1932. 

JESSE C. ADKINS, 

Justice. 

25 Supreme Court of the District of Columbia. 

Thursday, May 26, 1932. 

Session resumed pursuant to adjournment, Hon. Jesse C. 
Adkins, Justice, presiding. 

Upon consideration of the motion filed herein for judg¬ 
ment to issue writ of mandamus upon petition and answer 
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it is ordered that said motion be. and the sahie is hereby 
denied. Whereupon, it is ordered that the petition filed 
herein be, and the same is hereby dismissed and the rule to 
show cause discharged. 

Wherefore it is considered that petitioner lake nothing 
by this action that respondents go hence without day be for 
nothing held and recover of petitioner their costs of defense 
to be taxed by the clerk and have execution thereof. 

To the foregoing judgment the petitioner by her attorney 
of record, in open court, notes an appeal to tjhe Court of 
Appeals of this District; whereupon, an undertaking to act 
as a cost bond is hereby fixed in the sum of One Hundred 
Dollars ($100.00) with leave to deposit Fifty Dollars 
($50.00) cash with the clerk in lieu thereof. 

Memorandum. 

June 2, 1932.—Undertaking on appeal ($100.00) approved 
and filed. I 


20 Assignments of Error. 

Filed June 2, 1932. 

####**# 

Comes now the relator, Ethel H. Just, by herl attorneys, 
and assigns as error in the above entitled |cause, the 
following: 

1. The court erred in ruling that the position filled by 
Mrs. Occomy in the senior high schools did not become 
vacant until Julv 17, 1931. 

* ' • i 

2. The court erred in ruling that it adopted the con¬ 
struction given by the Board of Education to the present 
rule fixing the entrance age limit. 

3. The court erred in ruling that eligibility for appoint¬ 
ment to the position of teacher in the junior or senior high 
schools ceases at the 45th birthday. 

4. The court erred in ruling that relator should not be 
entitled to an order which would present her with one or 
two years salary for which she performed no services. 

5. The court erred in ruling that relator is not entitled 
to the position of teacher in the junior high schools. 

6. The court erred in denying motion of relator for judg¬ 
ment upon petition and answer. 
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7. The court erred in ruling that the relator is not en¬ 
titled to a Writ of Mandamus as prayed in relator’s 
petition. 

8. The court erred in refusing to issue the Writ of Man¬ 
damus as praved for in relator's petition. 

JAMES S. EASBY-SMITH, 
FRANK S. EASBY-SMITH, 
Attorneys for Relator and Appellant. 

27 Designation of Record. 

Filed June 2, 1932. 

• •*••** 

In preparing the record on appeal in the above-entitled 
cause the clerk will please include therein the following, 
namely: 

1. The petition for a Writ of Mandamus and Exhibits 
and Rule to Show Cause. 

2. Answer to the petition and rule. 

3. The motion of relator for judgment upon pet it ion and 
answer. 

4. Memorandum opinion overruling motion for judgment. 

5. The judgment for respondents; appeal in open court. 

6. Assignment of errors. 

7. This designation. 

JAMES S. EASBY-SMITH, 
FRANK S. EASBY-SMITH, 
Attorneys for Relator and Appellant. 

Service of a copy of the foregoing designation is acknowl¬ 
edged this 2d dav of June, 1932. 

W. W. BRIDE, 

F. H. S., 

F. H. STEPHENS, 

Attorneys for Respondent and Appellee. 

28 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia , 

I, Frank E. Cunningham, Clerk of the Supreme Court of 
the District of Columbia, hereby certify the foregoing pages 
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numbered from 1 to 27, both inclusive, to be a jrue and cor¬ 
rect transcript of the record, according to directions of 
counsel herein filed, copy of which is made part of this 
transcript, in cause No. 81148 at Law, wherein United 
States of America on the relation of Ethel H^ Just is Re¬ 
lator and Abram Simon, President Board of Education of 
the District of Columbia, et al. are Respondlents, as the 
same remains upon the files and of record in said Court. 

In testimony whereof I hereunto subscribe niv name and 
« •> 

affix the seal of said Court, at the City of Washington, in 
said District, this 19th day of July, 1932. 

[Seal Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM, 

Clerk. 

Endorsed on cover: District of Columbia Supreme Court. 
No. 5764. United States of America ex rel. Ethel H. Just, 
appellant, vs. Abram Simon, president, &c., et al. Court 
of Appeals, District of Columbia. Filed Aug. 12, 1932. 
Henry W. Hodges, Clerk. 
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IN THE 


Court of Appeals, ©{strict of Columbia 


April Term, 1932. 


Number 5764. 


United States of America on tiie Relation of Ethel 

II. Just, Appellant , 


vs. 


Abram Simon, President of the Board of Educ 

et al., Appellees. 


j\TION, 


BRIEF FOR APPELLANT. 


I. 

STATEMENT OF CASE. ! 

* 

1. Pleadings. 

This is an appeal by relator below, Ethel II. Just, 
from an order of the Supreme Court of the District of 
Columbia dismissing the petition and discharging the 
rule to show cause, in an action seeking the issuance 
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of a writ of mandamus against the school authorities 
of the District of Columbia commanding them to ap¬ 
point relator to the position of teacher of English in 
the Colored Senior High Schools, Class 3, Group A, in 
the District of Columbia, effective as of March 10, 1931, 
or to appoint relator to the position of teacher in the 
Colored Junior High Schools, Class 2, Group C, in 
the District of Columbia, effective as of April 14, 1930. 

On April 15, 1932, appellant (hereinafter referred 
to as relator) filed her petition, naming as respondents 
the appellees herein, that is to say, the members of 
the Board of Education of the District of Columbia, 
the Superintendent of Schools and Colored Assistant 
Superintendent for the Colored Schools of the District 
of Columbia. (Rec. p. 2.) 

Upon consideration of her petition the court below 
on the day last named issued a rule against appellees 
(hereinafter referred to as respondents), ordering 
them to show cause why the writ of mandamus should 
not issue against them as prayed for by appellant. 
(Rec. p. 13.) 

On May 6, 1932, respondents filed their answer to 
the rule and petition of relator (Rec. p. 14) and on 
May 10, 1932, relator moved for judgment upon the 
petition and answer. (Rec. p. 19.) 

2. The Facts. 

On March 25, 1929, relator, being in all respects 
qualified as hereinafter set forth, took an examination 
for the position of teacher of English in the Senior 
Colored High Schools. Relator successfully passed this 
examination and was reported to the Board of Educa¬ 
tion along with the names of other successful candi- 
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dates. The name of relator became first on the list of 
eligibles February 10, 1931. (Rec. p. 8.) 

That prior to March 15, 1931, a vacancy occurred in 
the English Department of the Senior Colored Public 
High Schools by reason of the fact that on April 15, 
1931, Mrs. Marita Bonner Occomv, a married [woman, 
who was an English teacher at Armstrong High School 
in Class 3, Group A, had passed the fourth month of 
pregnancy. The condition of Mrs. Oceomy was brought 
to the attention of Gordon D. Houston, principal of 
said school and was reported to respondent Wilkinson 
on May 1, 1931, and to each of respondents thereafter. 
Mrs. Occoiny on September 16, 1931, gave birth to a 
child. (Rec. pp. 9 and 16.) 

In accordance with Chapter XI, Section 3 of the 
Rules of the Board of Education a vacancy was created 
by the advanced stage of pregnancy of Mrs. Qccomy, 
which condition was brought to the attention of the 
relator, who, through her attorney, applied tor ap¬ 
pointment to the position created by the vacancy which 
was refused. (Rec. p. 9.) 

Relator on March 25, 1929, took an examination for 
the position of teacher in the Junior Colored Public 
High Schools which she successfully passed and ac¬ 
cording to the list of eligibles issued June 6, 19:28, she 
was entitled to second place on the list. On April 14, 
1930, the person occupying second place on the list was 
appointed to the position of teacher, to which appoint¬ 
ment relator was duly entitled. (Rec. p. 11.) 

Relator was not informed that she had passed the 
examination for permanent teacher, Class 2, Group C, 
in the Junior Colored High Schools until so advised 
by her attorneys who made demand upon respondents 
for said information. (Rec. p. 11.) 
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That thereafter demand was made by the relator, 
through her attorneys, for appointment as a permanent 
teacher in Class 2, Group C, in accordance with the 
rules of the Board of Education, which demand was 
refused. (Rec. p. 11.) 


II. 

ASSIGNMENT OF ERRORS. 

The Assignment of Errors is as follows: 

1. The court erred in ruling that the position filled 
bv Mrs. Occomv in the Senior High Schools did 
not become vacant until July 17, 1931. 

2. The court erred in ruling that it adopted the con¬ 
struction given bv the Board of Education to the 
present rule fixing the entrance age limit. 

3. The court erred in ruling that eligibility for ap¬ 
pointment to the position of teacher in the junior 
or senior high schools ceases at the 45th birthday. 

4. The court erred in ruling that relator should not 
be entitled to an order which would present her 
with one or two years salary for which she per¬ 
formed no services. 

5. The court erred in ruling that relator is not en¬ 
titled to the position of teacher in the junior high 
schools. 

6. The court erred in denying motion of relator for 
judgment upon petition and answer. 

7. The court erred in ruling that the relator is not 
entitled to a Writ of Mandamus as prayed in rela¬ 
tor’s petition. 

8. The court erred in refusing to issue the Writ of 
Mandamus as prayed for in relator’s petition. 
(Rec. p. 22.) 
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APPELLANT’S CONTENTIONS. 

I. The pregnant condition of Mrs. Occomy created 
a vacancy on or about March 15, 1931, at which time 
relator was eligible for appointment to the [vacancy 
created in Class 3, Group A. 

(a) A married woman who has advanced to the 
fourth month of pregnancy shall be placed on leave 
without salarv. 

(b) The holder of first place on the eligible list has 
a clear legal right to appointment to first vacancy. 

(c) Relator was not over the age limit for Appoint¬ 
ment. 

II. Relator is not barred from appointment to the 
position of teacher in Class 2, Group C, because of age. 

III. Relator cannot be denied her legal rights be¬ 
cause the same may give her two years salary for 

which she performed no services. j 

l 

1 . | 

THE PREGNANT CONDITION OF MRS. OCCOMY 
CREATED A VACANCY ON OR ABOUT 
MARCH 15, 1931, AT WHICH TIME RELATOR 
WAS ELIGIBLE FOR APPOINTMENT T^> THE 
VACANCY CREATED IN CLASS 3, GROUP A. 

(A) A MARRIED WOMAN WHO HAS ADVANCED 
TO THE FOURTH MONTH OF PREGNANCY 
SHALL BE PLACED ON LEAVE WITHOUT 
SALARY. 

Chapter XI, Section 3, of the rules of the Bqard of 
Education as alleged in paragraph 14 of the petition 
(Rec. p. 7) and admitted by the respondents in their 
answer (Rec. p. 15) states definitely that 
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“Any married woman employed by the Board 
of Education, who shall become pregnant and shall 
have advanced to the fourth month of pregnancy 
shall request leave of absence and shall be placed 
upon leave without pay until the child shall have 
reached the age of nine months.” 

The petition and answer show (Rec. pp. 9 and 16) 
that on September 16, 1931, a certain Mrs. Occomy 
who, during the year 1931, was a teacher in the Arm¬ 
strong High School of the District of Columbia, gave 
birth to a child in the City of Gary, State of Indiana. 

This fact definitolv shows that on or about March 15, 

» • 

1931, the said Mrs. Occomy had advanced to and passed 
the fourth month of pregnancy. If, as alleged by the 
respondents in paragraph 21 of their answer (Rec. p. 
16) the birth of the child was 21 days premature, the 
said Mrs. Occomy had advanced to and passed the 
fourth month of pregnancy on the fifth day of April, 
1931. 

Every standard table for calculating duration of 
pregnancy proves that a child born on September 16th, 
of a year which is not a leap year, was conceived on 
or about the 7th day of the preceding December. 

It is alleged by respondents that the said Mrs. Oc¬ 
comy appeared before Respondent Wilkinson with her 
physician in May, 1931, and denied the pregnancy. 
This interview took place as a result of rumors caused 
by the apparent condition of Mrs. Occomy which is 
admitted by the answer. (Rec. p. 16.) Exactly two 
months after her resignation Mrs. Occomv s>:ave birth 
to a child on September 16, 1931. (Rec. pp. 16 and 17. ) 

The language of Chapter XI, Section 3, leaves no 
alternative. It is clear and unequivocal and demands 
that a woman 
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“* * * who become pregnant shall re¬ 

quest leave of absence and shall he placed upon 
leave without pay * * (Italics supplied) 

(B) HOLDER OF FIRST PLACE ON ELIGIBILITY 
LIST HAS CLEAR RIGHT TO APPOINTMENT 
TO FIRST VACANCY. 

Under the Act of Congress approved June 8, 1906, 
known as the Organic Law, the Board of Education is 
empowered to appoint all teachers on the recom}nenda- 
tion of the Superintendent of Schools. The Superin¬ 
tendent, it is averred in the petition and admitted in 
the answer, is controlled by the rules of the Bbard of 
Education in making such recommendations. (Rec. 
pp. 3 and 15.) 

It is conceded that the Board might exercise this 
power in any reasonable manner. It has seen fit to 
exercise it by certain rules and regulations w)iich it 
has adopted and promulgated. (Rec. pp. 3 and 15.) 

These rules provide in part that a Board of Exam¬ 
iners shall hold examinations of applicants fok* posi¬ 
tions as teachers having certain qualifications; that 
they shall report to the Board of Education, through 
the Superintendent, the names of the successful can¬ 
didates, arranged in order of rank, with a statement 
showing the total mark of each candidate, and that 
the names of such candidates shall constitute an eli¬ 
gible list from which appointments shall be made in 
order of their rank as vacancies occur. (Rec. p. 6.) 

In United States ex rel. Denney v. Callahan et al., 
54 App. D. C. 61, decided on January 7,1924, thi^ court 
stated on page 65 that 

“It thus appears from the foregoing rule that 
so long as a teacher’s name remains on the ^ligible 
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list * appointments shall be made in the order of 
their rank as vacancies occur in the position for 
which the candidates have respectively qualified’. 
* * * The Board is not in position to question 

her qualifications for the position, or to insist that 
the interposition of the court by mandamus would 
interfere with its discretionary power. A way 
was provided in the rule for removing relator’s 
name from the list, if her work as a substitute or 
temporary teacher was unsatisfactory but this had 
not been done, * * V’ 

(C) RELATOR WAS NOT OVER THE AGE LIMIT 

FOR APPOINTMENT. 

Respondents have denied that relator was on the list 
of eligibles on February 10, 1931, for the reason that 
they state that she was born on May 5, 1885, and had 
therefore passed her forty-fifth birthday and under the 
rules of the Board of Education was not eligible for 
appointment to a permanent position in the senior or 
junior public high schools. (Rec. p. 15.) The rule 
referred to reads in part as follows: 

“* * * no person shall be appointed a teacher 
in the kindergarten or the elementarv or the voca- 
tional schools, who at the time of his appointment 
has passed his fortieth birthday, or in the normal 
or high schools, who at the time of appointment 
has passed his forty-fifth birthday; * * 

Consider now the language of the court in construing 
the present rule of the Board of Education adopted 
November 20, 1929 (Rec. p. 15) fixing the age limit. 
The opinion reads as follows: 

“2. I adopt the construction given by the Board 
of Education to the present rule fixing the en- 
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trance age limit, that is, that eligibility beases at 
the 45th birthday. It is admitted by plaintiff that 
she had passed her 45th birthday when the va¬ 
cancy occurred.” (Rec. p. 20.) 

Nowhere in this record is it shown that tile Board 
of Education has ever construed the rule filing age 
limit to mean “that eligibility ceases at the 45th birth- 
dav. ’ ’ 

The court has construed the present rule regarding 
age limit in the light of the obsolete rule, adopting al¬ 
most precisely the same language of the obsolete rule 
which was amended November 20, 1929, to read as fol¬ 
lows : 

“CHAPTER IX 

GENERAL ELIGIBILITY REQUIREMENT^, EX¬ 
AMINATIONS, AND LICENSES TO TEAjCH. 

“Section 1. 1. Everv candidate for a license to teach 
in the public schools of the District of Columbia must 
meet the following prerequisite eligibility require¬ 
ments to take the prescribed examinations, i. e., he 
must submit satisfactory certified documentary evi¬ 
dence from the proper authorities as to the following: 
(a) that he is a bona fide citizen of the United States 
and has taken all steps necessary to complete his 
naturalization up to the time of entering the examina¬ 
tion; (b) that he is of good moral character; (d) that 
at the time of appointment he will not be over t}ie age 
limit prescribed for his teachership as follows: 

“All Senior and junior high school 

teacherships.45 ydars 

All other teacherships. 40 ydars 

Provided that the age limit of those 
who have served in the school sys- 

tern ten years or more shall be-52 years.” 

(Rec. ]j. 15.) 
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The amended rule has changed the obsolete rule in 
such manner as to show definitely that a teacher mav 

V •> 

be appointed after passing his or her forty-fifth birth¬ 
day. 

A study of the amended rule regarding age limit 
shows that this rule was not intended to be fixed and 
arbitrary in application. It states simply that all 
teacliershipS will not be over the age limit—15 years. 
The rule certainly does not mean that a person cannot 
be appointed who has passed her forty-fifth birthday 
as specified in the obsolete rule. The obyious intent 
is that all persons, otherwise qualified, may be ap¬ 
pointed if they are not oyer forty-fiye years of age, 
and it is evident, within the purview of this rule, that 
such a person is not over the age limit until he or she 

has reached his or her fortv-sixth birthday. 

% » 

In support of this contention reference is made to 
the first Selective Service Law approved May 18, 1917, 
authorizing the President to increase temporarily the 
military forces of the United States, which reads in 
part as follows: 

“Such draft as herein provided shall be based 
upon liability to military service of all male citi¬ 
zens * * * between the ages of twenty-one and 
thirty years, both inclusive * * *” 

The Selective Service Rules and Regulations, Part 
III, Section 53, regulating the enforcement of this law 
defined it as follows: 

“All persons, who on June 5, 1917, had attained 
the age of 21 and had not attained the age of 31 
are subject to registration * * V’ 
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The above mentioned law was amended on May 18, 
1917, to read as follows: 


“Such draft as herein provided shall l)e based 
upon liability to military service of all ipale citi¬ 
zens and male persons residing in the United 
States, * * * between the ages of eighteen and 
forty-five, both inclusive, * * *” ! 


The Selective Service Rules and Regulations, Part 
III, Section 53, regulating the enforcement of this law 
defines the amendment as follows: 

“All male persons who on September 12, 1918, 
had attained their eighteenth and had not attained 
their forty-sixth birthday are subject to registra¬ 
tion. * * *” 

j 

i 

Contrasting the Selective Service Regulations as 
outlined above with the rule of the Board of Educa¬ 
tion regarding age limit, “All senior and junior high 
schools teacherships—15 years”, we find ample author¬ 
ity for the generally accepted reasoning that \|’hen a 
person is designated as merely “45—years”, lies is, in 
the absence of specific limitation in the rule, forty-five 
years old until the time he attains his forty-sixth birth¬ 
day, and there is not the slightest doubt that the Board 
of Education desired to adopt this construction!to its 
own rule, otherwise there would have been no heees- 
sity in amending the obsolete rule. 
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II. 

RELATOR IS NOT BARRED FROM APPOINT¬ 
MENT TO THE POSITION OF TEACHER IN 
CLASS 2, GROUP C, BECAUSE OF AGE. 

On March 25, 1929, the relator took an examination 
for the position of teacher in the colored Junior High 
Schools and successfully passed said examinations. 
(Rec. p. 10.) 

It is also alleged bv relator that she made a mark 
of 78.4 per cent and according to the list of eligibles 
her name should have appeared second on said list. 
The person whose name appeared second on the list of 
eligibles as aforesaid was appointed to the position of 
permanent teacher in the colored junior high schools 
on April 14, 1930. Relator alleges that she was never 
informed whether or not she had passed the aforesaid 
examination, which fact was later ascertained by her 
attorneys on or about March 2, 1932, at which time 
they made demand upon the Board of Education on 
behalf of the relator for appointment to the position 
of teacher in Class 2, Group C, as of April 14, 1930, 
which demand was refused. (Rec. p. 11.) 

Respondents admit in their answer that relator suc¬ 
cessfully passed the written examination but allege 
that at the time of taking of the oral examination, 
relator withdrew her name from the examination; they 
admit that the person standing first and second on the 
list of eligibles were appointed to vacancies occurring 
in the junior high school, April 14, 1930, but state 
“that in any event, her age was a bar to her appoint¬ 
ment ”. (Rec. pp. 17 and IS.) 

Age was not a bar to the appointment of relator to 
the position of teacher in the junior colored high 
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schools because the record clearly discloses the birth 
of the relator as May 5, 1885, and that on April 14, 
1930, when a vacancy occurred for the position of 
teacher in the junior high schools she was for|ty-four 
years of age. | 

The facts show and are undisputed that relator sue- 
cessfully passed the examination for the colored junior 
high schools. The respondents allege that subsequent 
events, that is the alleged withdrawal of her name by 
relator, precluded her appointment to the position of 
teacher in the junior colored high schools. Thd? issue 
thus raised by the pleadings is one of fact, j as to 
whether or not the relator should have been accorded 
her position on the eligibility list. The truth of the 
issues raised by the pleadings in respect to tin} rela¬ 
tor’s eligibility to the position of teacher in Cl^iss 2, 
Group C, can only be determined by the evidence upon 
hearing and proper findings of fact made. 

Therefore, the court erred in dismissing the pejtition 
and discharging the rule to show cause, denying rela¬ 
tor a hearing on the issues of fact. 

III. I 

RELATOR CANNOT BE DENIED HER LEGAL 
RIGHTS BECAUSE THE SAME MAY QIVE 
HER TWO YEARS SALARY FOR WHICH SHE 
PERFORMED NO SERVICES. 

In the memorandum opinion rendered in this case 
the court stated in part as follows: 

4 ‘Plaintiff did not apply for either 
til months after the vacancv had been 
not think she should now be entitled 


vacancy un¬ 
filled. I do 
to an order 
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which would present her with one or two years’ 
salary for which she performed no services.” 
(Rec. p. 20.) 

The question thus raised by this ruling is whether 
or not the court can deprive the relator of a position 
to which she is legally entitled. 

Relator concedes that she did not apply for the 
vacancy in either position until months after the va- 
cancv had been filled. But it is also true that knowl- 
edge of certain facts which gave the relator a legal 
right to the position of teacher in the respective groups 
was not available to her until after the eligible period 
had expired. As soon as the circumstances permitted 
the relator presented to the Board of Education the 
facts which she alleges gave her a clear right to the 
position of teacher as prayed for in the petition. (Rec. 
pp. 9 to 11 inch) 

In United States ex rel. Denney v. Callahan, supra, 
this court stated at page 63 as follows: 

“While it may be conceded that the Board might 
exercise the power of appointment in any reason¬ 
able manner it might deem proper to adopt, it 
has in its wisdom elected to exercise this power 
through certain rules and regulations which it 
has adopted and promulgated. Being empowered 
bv the act of Congress to make such rules and 

mt C* 

regulations, they must be deemed to have the force 
and effect of law unless thev are in conflict with 
express statutory provisions. In other words, 
they are binding upon the respondents in the mat¬ 
ter of appointing and promoting teachers.” 

Under the facts heretofore stated in support of the 
relator’s contentions she is shown to have been de¬ 
prived of the appointment to a position of teacher to 
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which she was legally entitled under the rulels of the 
Board of Education. Therefore, since the rul^s of the 
Board are deemed to have the force and effect of law, 
the Board has no alternative but must appoint the 
relator to the position to which she is legally entitled 
as of the date the vacancy occurred. 

! 

CONCLUSION. 

i 

In conclusion it is respectfully submitted tliat this 
court must hold that the rule concerning a«|e limit 
must be construed to mean that a person is (eligible 
for appointment to the position of a teacher' in the 
senior or junior public high schools until they reach 
their forty-sixth birthday and that relator must be 
appointed to the position of teacher in Class 3, Group 
A as of March 10, 1930. 

However, should this court sustain the ruling of the 
lower court that relator is not eligible to the position 
of teacher in Class 3, Group A because she had passed 
her forty-fifth birthday, then it is respectfully sub¬ 
mitted that this case must be remanded for hearing 
on the issue of whether or not she withdrew from the 
examination for appointment to the position of teacher 
in Class 2, Group C. 

James S. Easby-Smith, 

Frank S. Easby-Smitej, 
Attorneys for Appellant. 

Lawrence J. Mills, jJ., 

Of Counsel. i 
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No. 5764 


UNITED STATES OF AMERICA ON THE RELA¬ 
TION OF ETHEL H. JUST, Appellant, 


vs. 


ABRAM SIMON, PRESIDENT OF THE BpARD 
OF EDUCATION, et al., Appellees. 


BRIEF FOR APPELLEES 


STATEMENT OF FACTS 

This is a mandamus against the Board of Education 
to install the relator in a position in the schools (which 
was not vacant at the time, and when the pqsition 
became vacant the relator had passed the eligibility 
age required under the rules for such appointment. 

The case was heard upon a motion for judgment 
upon the filing of the return (R. 19). The judgment 
of the court was that the petition be dismissed (f^. 20). 
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The relator made no application for leave to amend, 
but stood upon her petition and appealed. In this 
state of the record the averments of the return to the 
petition must be accepted as true. 

The relator took the examination for teacher of 
English in the colored senior high schools on March 
25, 1929 (R. 8), and was placed on the eligible list. 
She also took the examination for teacher in the junior 
high schools, but withdrew from the oral examination 
and never attained eligibility on this list (R. 17, 18). 
At this time she was a temporary teacher in the junior 
colored high schools. 

Her claim to the position of teacher of English in 
the colored senior high schools is based on the sup¬ 
posed, or real, pregnancy of Mrs. Occomy who held 
that position. The record shows that reports of this 
pregnancy reached the ears of the assistant superin¬ 
tendent of Colored Schools who called Mrs. Occomv 
and her physician into his office, in May, 1931 (R. 16), 
and made inquiries concerning this report. Mrs. 
Occomy denied the fact of pregnancy and her physician 
stated that she had examined her and failed to find 
the usual signs of pregnancy (R. 16). Mrs. Occomy 
resigned her position on July 17, 1931 (R. 17), and' 
gave birth to a child on September 16, 1931, at Gary, 
Indiana (R. 9). This birth was premature by twenty- 
one days (R. 16). Relator claims this fixed the date 
of conception about the tenth of December, 1930 (R. 9). 
The premature birth would make the real date about 
January 1, 1931. Mrs. Occomy, therefore, remained 
in the schools over six months after the estimated 
date of conception, although there were no signs of 
such in May, 1931. 


3 


The relator was born on the fifth day of ]\iay, 1885, 
at Reply, Ohio, according to an affidavit made by her 
mother and filed with the board of examiners of the 
public schools (R. 15). She, therefore, arrived at the 
age of forty-five on May 4,1930, and at the tii^ie of the 
resignation of Mrs. Occomy, July 31, 1931, she had 
passed the eligible age. The rules of the Soard of 
Education relating to the eligible ages in the senior 
and junior high schools are set out on pages 15 and 16 
of the record. 

The rules concerning leave of absence on account of 
pregnancy are found on page 7 of the recotd. By 
section 3, a woman advanced to the fourth njonth of 
pregnancy shall request leave and go without pay 
until the child shall have arrived at the age of nine 
months. i 

The rules and penalties for failure to observe the 
rules are set out on pages 7 and 8 of the record. 

Under 14.3. it becomes the duty of the officials to 
ascertain if a normal birth has occurred. Under a. 
is provision for reinstatement if due notice b<^ given 
and leave taken. Under b. the teacher becoipes in¬ 
eligible for reinstatement if she fails to comply with 
3.1. relating to notice and leave. Under c. hre the 
penalties for failure to give notice. These penalties 
are delays proportioned to the time elapsed in the 
failure to give notice and take leave as provided for. 


ARGUMENT 
There is verv little to be said bv wav of argument. 


The facts clearlv demonstrate that the relator 
entitled to the position she seeks. 


is not 
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I 

There Was No Vacancy to Which the Relator Could 

Be Appointed 

The fact of pregnancy itself did not create a 
vacancy. The rules above referred to carrying penal¬ 
ties sav nothing about a vacancy. In fact Mrs. Occomv 
remained in the schools, performed the duties of her 
position and was paid for such services. Under the 
doctrine of the Heilman case, Blair v. Heilman, 45 
Appeals, 353, a married teacher cannot be dismissed, 
unless she should become incapacitated for work. 
Under this case she could not be dismissed merelv be- 
cause of the fact of pregnancy, as pregnancy normally 
follows marriage, and as there is no rule providing 
for such dismissal, assuming again that the teacher is 
not incapacitated. Mrs. Occomv was not incapacitated 
and the fact of pregnancy was not apparent as late as 
May, 1931, more than four months after the real date 
of conception. Pregnancy not being apparent, and, so 
far as the school authorities were concerned, non¬ 
existent, according to the testimony of both the woman 
herself, and her physician, there was nothing the 
school authorities could do about it. There was no 
law or rule they could invoke to justify a suspension 
or removal of the teacher, nor, indeed, any valid rea¬ 
son from a common sense viewpoint. 

The contention of the relator amounts to this,—That 
the fact of pregnancy having been established by the 
subsequent birth, the school officials should now apply 
the rules retroactively and declare a vacancy where 
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none existed in fact, a theoretical vacancy, and pay her 
for services not performed. No precedents are cited 
for such an unusual contention and, it is conceived, 
none could be found; or if found, it is extremely doubt¬ 
ful if they would be followed in this jurisdiction. 

11 

When the Vacancy Occurred the He! at or Had Passed 

the Eligible Age 

At the time the vacancv occurred the relator had 
passed the age of forty-five. These rules are se^; out at 
pages 15 and 16 of the record. She was born ion the 
5th day of May, 1885, as set out, and on the ^lst of 
July, 1931, had passed the eligible age for appointment 
to the high schools. She arrived at the age of forty- 
five either on the 4th or the 5th day of May, 1930, ac¬ 
cording to which line of authorities is followed. 

The authorities are not agreed when a person 
reaches a certain age. Some say on the anniversary of 
the birth; the common law rule was on the day before 
the anniversary. j 

44 AGE. The length of time during which |a per¬ 
son has lived; the time at which one attains full 
personal rights and capacities. 

In law the term ‘age’ signifies those periods in 
the lives of persons of both sexes which enable 
them to do certain things which before they had 
arrived at those periods they were prohibited from 
doing.” 2 C.J. 401. 
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A boy is thirteen years of age on the day preceding 
his thirteenth anniversary. Linhurst v. State, 33 Tex. 
Crim. Rep. 508. 

A girl is sixteen on the day preceding her sixteenth 
anniversary. Com. v. Howe, 35 Pa. Super. Ct. 565. 

The law provided for a penalty contributing to the 
delinquency of a child “sixteen years of age or under.’’ 
Held, no penalty when a child had passed his sixteenth 
birthday. Gibson v. People, 99 Pac. 333; 44 Colo. 600. 

“II. TIME AT WHICH A CERTAIN AGE IS 
ATTAINED.—By a large number of authorities 
it is said that an infant attains the age of twenty- 
one on the first moment of the dav next before the 
twentv-first anniversarv of his birth, and this doc- 
trine has the support of the United States cases. 
On the contrary it is strongly urged that the pre¬ 
cise period when one attains the age of twenty- 
one years is on the first moment of the twenty- 
first anniversary of his birth, and not on the day 
preceding.” 1 Am. and Eng. Enc. 927, 928. 

By the common law an infant arrives at the age of 
twenty-one on the first moment of the day preceding 
his twentv-first anniversarv. Antonio v. Miller, 21 
L. R. A. 699, 700. (N. Mex.). 

Paragraph 18 of the answer (R. 16) avers that she 
arrived at the age of fortv-five on the 5th dav of Mav, 
1930, and specifically denies that she was on the list of 
eligibles on February 10, 1931. 

Paragraph 19 admits there were vacancies prior to 
March 15, 1931. The petition does not say how far 
back, and, per force, the allegation must be admitted. 

Defendants denv that the relator’s name remained 
on the eligible list until May 15,1931. On the contrary, 
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it is shown that she relinquished her eligibility, under 
the rule, the moment she passed her forty-fifth birth¬ 
day, which occurred on May 4th or 5th, 1930. 

Relator’s name was not removed from the eligible 
list because her work was unsatisfactory. It [was au¬ 
tomatically removed because she had passed beyond 
the age limit; and also there was no vacancy. 

Relator’s brief admits that she had passed her forty- 
fifth birthday. Necessarily, then, she was oveir forty- 
five years of age. It might have been a day, a week, a 
month, or several months over, but the age o^‘ forty- 
five had been passed. This is conclusive. 

The case of Denny v. Callahan, 54 Appeals ^1, sus¬ 
tains respondents’ claim. This case specifically deter¬ 
mines the right of the Board to make regulations which 
have the force of law. If the relator admits, as she 
seems to do, that the rules are valid and in forc^, then 
she admits her ineligibility for appointment. Heir name 
was no longer on the eligible list and she could nqt have 
been appointed under the rule. To make her eligible 
the rule would have to be changed. 

The rule forbade appointment of a teacher “jvho at 
the time of appointment has passed his forty-fifth 
birthdav.” It was amended to read: 

“will not be over the age limit prescribed for his 
teachership as follows,—All senior and jjunior 
high school teacherships.45 v<|ars.” 

Both rules mean the same thing. A person is over 

a certain age when he has passed the anniversaijv. A 

man is over twenty-one when he has passed his twenty- 

first anniversary. It is difficult to see how there could 

be anv doubt about such a matter. 

* 
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Paragraph 23 (R. 16 and 17) of the answer avers 
that Mrs. Occomv remained in the schools until Julv 
17, 1931, when she resigned; that up to that time she 
performed tlie duties of her position and was paid 
therefor. If she had applied for maternity leave, 
there would have been a vacancy, and if the relator 
had not passed her forty-fifth birthday when the va¬ 
cancy occurred, she would have been appointed. But 
none of these things happened. Mrs. Occomv did not 

4 * *« 

apply for maternity leave, there was no vacancy, and 
if'there had been a vacancy, the relator had passed, 
at that time, the eligibility age. The arguments of 
the relator are based upon events that did not 
transpire. 

Relator was never eligible for appointment to the 
junior high schools. When informed that she had 
passed the examination for the senior high schools she 
withdrew from the junior tests, did not take the oral 
examination, received no rating for this position and 
was never placed on the eligible list (R. 17 and 18). 
Also, her rating as a temporary teacher in the junior 
high schools was unsatisfactory and this was another 
bar to her appointment (R. 18). 

It is respectfully submitted there was no error in 
the judgment. 

WILLIAM W. BRIDE, 

Corporation Counsel, D. C., 

F. H. STEPHENS, 

Assistant Corporation Counsel, D. C., 

Attorneys for Appellees. 




